UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: VITAMINS ANTITRUST
LITIGATION

MDL No. 1285 FILED

NOV 2 0 2002

NANCY MAYER WHITTINGTON, CLERK
MEMORANDUM OPINION .S. DISTRICT COURT
RE: Plaintiffs’ Motion to Compel Takeda to Produce
Documents, Answer Interrogatories, and Produce Witnesses

THIS DOCUMENT APPLIES TO:

)
)
)
) Misc. No. 99-197 (TFH)
)
)
ALL ACTIONS )
)

Before the Court are the objections pursuant to Fed. R. Civ. P. Rule 53 of defendants
Takeda Chemical Industries, Ltd. (“TCI”) and Takeda Vitamin and Food U.S.A., Inc. (“TVFU”)
(collectively, “Takeda”) to the June 24, 2002 Report and Recommendations of the Special
Master Respecting Plaintiffs’ Motion to Compel Takeda to Produce Documents, Answer
Interrogatories and Produce Witnesses (“June 24 Report”). Upon careful consideration of parties'
briefs, the June 24 Report, and the entire record herein, the Court adopts the June 24, 2002 as its
opinion in this matter and, accordingly, grants in part and denies in part plaintiffs’ motion for
substantially the same reasons as set forth in the June 24 Report. The Court will, however,
briefly address Takeda’s objections.

Documents
Concerning the document requests directed at TVFU,' the Special Master found that

plaintiffs established good cause sufficient to require TVFU to expand the scope of the search

' The document portion of the June 24 Report relating to TCI is now moot as TCI counsel
has attested by letter to plaintiffs that it did not in fact withhold, or fail to search for, responsive
documents on burden grounds.




under the terms of the June 29, 2000, agreement between plaintiffs and TVFU whereby TVFU
agreed to provide documents falling within the period from 1988 to 1999 but allowed plaintiffs
to expand the time period upon a showing of good cause. Although plaintiff’s had offered only
two references in Roche’s 30(b)(6) statement suggesting meetings and/or agreements regarding
A, C, and E in the 1980's, the Special Master found this sufficient given the relevance of such
documents and the plaintiffs’ need for such data to support its damage claims extended to earlier
years. He, therefore, recommended that TVFU be compelled to respond fully to Document
Request Nos. 3 (concerning vitamins sales) and 4 (concerning TVFU costs) of the requests
served on February 9, 2002. June 24 Report at 30.

Takeda objects to this finding stating that just two statements are not sufficient to
establish good cause given the “hundreds of depositions and the production of millions of pages
of documents.” Takeda Obj. at 10. Further, Takeda argues that plaintiffs’ “purported need for
these documents was for purposes of their expert reports” and that no mention is made in these
reports that the information sought would be needed to complete the reports - thus, the need has
come and gone. The Court is not persuaded by these arguments. In addition, the Court finds that
the Special Master’s finding is bolstered by the fact that TVFU’s own expert witnesses relied on
manufacturing cost information from the 1980's in reaching his opinion. Pls. Resp. to Takeda
Obj. at 6. Thus, Takeda’s argument that the search would be unduly burdensome must fail, as it
appears that Takeda has indeed already undertaken the search.

Interrogatories
Concerning Interrogatory No. 6, which seeks the author, date, and recipient, of TCI’s

conspiracy documents, the Special Master found that the interrogatory is relevant to the claims or




defenses in this litigation and that the request was not so burdensome so as to merit denial of the
plaintiffs’ motion. June 24 Report at 30. Having determined that 430 individual documents
would be subject to the interrogatory, the Special Master determined that the burden on TCI
would be similar to that of any party having to respond to discovery. Id. at 31.

TCI objects to this recommendation by pointing out that TCI actually has more
conspiracy documents than other defendants, and, therefore, this would indeed be more
burdensome for TCI than any other defendant. TCI also reiterates its offer to “stipulate that the
documents it has produced in this litigation are accurate copies of the documents found in TCI’s
files, the author of the documents (to the extent known) and where the documents were found (to
the extent known).” TCI again argues that requiring anything more would be unduly burdensome
and serve no purpose at this point in the litigation.

Here too, the Court is not persuaded and will adopt the recommendations of the Special
Master. TCI’s arguments, that they are unduly burdened because they have more conspiracy
documents than other defendants and that they are being singled out, are without merit. Clearly,
the Court need not, and will not, require plaintiffs to use a parallel discovery strategy for all
defendants. Plaintiffs are free to pursue their discovery plan within the confines of the Federal
Rules and the Orders of this Court, and, as this Court has stated previously, “defendants do not
possess the authority to determine what Plaintiffs need to pursue their claims.” June 20, 2001
Mem. Op. at 19. As the Special Master has determined, Interrogatory No. 6, falls within these
bounds. Thus, TCI must respond given that the request is relevant and not unduly burdensome.

Concerning Interrogatory No. 1, which seeks information on, among other things, the




date, attendees, location, and subject matter of meetings between TCI’s 5B individuals® and other
defendants, the Special Master found that the information sought was relevant, however he
recommended that the interrogatory be narrowed to include only meetings of TCI’s 5B
individuals with 5B individuals of other defendants and not meetings with any employees of
another defendant. Further, the Special Master recommended adopting plaintiffs’ concession that
the TCI be allowed to respond the request by searching any internal investigation documents
rather than the 400,000 pages of documents TCI claims it would have to search to make a proper
response provided that TCI attest that it did undertake an internal investigation sufficient to
undercover facts responsive to the interrogatory and that its investigation was not artificially
limited with respect to the period of time considered. The Special Master went on to recommend
that TCI be ordered to respond and to craft its response to include, among other things, any facts
uniquely known to or in the possession of its counsel, regardless of whether such facts are
memorialized in work product protected documents or reside in the mind of counsel.

TCI objects to this recommendation and contends that Special Master failed to recognize
that there is no additional non-privileged information to provide and, again, that TCI is being
singled out with respect to this request. TCI also seems to objects to the “Special Master’s
conclusion that, through Interrogatory 1, plaintiffs should be allowed access to confidential
communications between TCI employees and TCI’s outside counsel,” Def. Rule 53 Obj. at 9
referring to Section I (discussing the issue in the context of 30(b)(6) depositions). As to the latter

objection, while not exactly clear, the Court understands this to be another new assertion of

?“5B individuals” refers to the interrogatory of that number in the June 21, 2001
approved discovery requests which asks defendants to identify all corporate individuals who had
any knowledge of the conspiracy. See June 24 Report at 6, n. 13.
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attorney-client privilege, which as discussed more fully below, was not before the Special Master
and will not be addressed here. As to the former objections, TCI has pointed to nothing which
requires a finding contrary to the Special Master’s determination that the information requested
was relevant and that the request was not unduly burdensome. In sum, TCI will be ordered to
respond to Interrogatory No. 1 as narrowed by the Special Master.

30(b)(6) Depositions of TCI and TVFU

The Special Master agreed with the Plaintiffs’ contention that TCI’s and TVFU’s
30(b)(6) witnesses were inadequately prepared and should be compelled to disclose even those
facts known only to their companies counsel.

Takeda’s Rule 53 Objection focuses on this recommendation.® First, Takeda contends
that requiring both TCI and TVFU to produce 30(b)(6) witnesses is an exercise in form over
substance and would be duplicative and unduly burdensome because during the relevant period
TVFU was a wholly owned subsidiary of TCI. Moreover, it argues, to the extent that Takeda has
any corporate knowledge concerning conspiracy related topics in the plaintiffs’ 30(b)(6)
deposition notices, that knowledge reside with TCI and not TVFU. As plaintiffs point out,
however, TCI and TVFU are separate entities and they allege that each entity individually
participated in the conspiracy. Interestingly, Takeda previously and successfully argued that
TVFU should not be required to respond to a request propounded on TCI because they are
separate entitled, see June 24 Report at 4, and, accordingly plaintiffs served discovery requests on

TVFU. Now, in attempting to avoid responding to the instant request, Takeda takes the opposite

* The Court recognizes that Takeda’s arguments concerning factual information solely in
possession of its attorneys is also directed at the Special Master’s findings concerning
Interrogatories.




position. This position must fail as plaintiffs are entitled to question an educated 30(b)(6)
witness from both TCI and TVFU who is able to testify as to the facts underlying TCI’s and
TVFU’s participation in the conspiracy

Second, Takeda argues that with respect to TC, it has already produced documents
relating to the alleged conspiracies “known or reasonably known to” TCI, so “requiring TCI to
provide an additional 30(b)(6) witness at all, at this late stage in the litigation, would serve no
useful purpose.” Takeda seems to rely on what might be called the substitution theory of
discovery - that a defendant can respond as it sees fit rather than as requested by the plaintiffs.
The argument has no merit. Plaintiffs, under Rule 30(b)(6), are entitled to an educated witness
who can testify as to facts that are known or reasonably available TCI and TVFU about the
conspiracy. Here, the Special Master specifically not only found that the designees (Mr.
Mochizuki for TCI and Mr. Takeda for TVFU) were inadequately prepared as to facts known
only to their companies’ counsel, but he also found the designees were inadequately prepared as
to conspiracy facts not exclusively in the possession of counsel. See June 24, Report at 37.
Takeda failed it its duty to provide an educate 30(b)(6) witness and as such will be compelled to
do so.

Third, Takeda argues that the Special Master “failed to consider the full record before
him in this matter.” Here, Takeda seems to obliquely suggest that it must be treated like all other
foreign defendants. Its logic is as follows: Plaintiffs should be precluded from pursuing an
“educated” Takeda 30(b)(6) witness because other foreign defendants, who produced inadequate
30(b)(6), and who produced chronologies or summary document about the alleged conspiracies

and those defendants, were not pursued to produce an “educated” 30(b)(6) witness. Takeda



argues again that it already produced “documents, chronologies, memos and other underlying
source documents” and that no new information would be learned by having a witness memorize
and regurgitate such information. This might be summed up as: “They didn’t have to, so why
should we.”

If indeed Takeda is again urging the Court to require the plaintiffs to pursue a parallel
discovery strategy with respect to all defendants, this argument must fail for reasons previously
identified. The most important of which is that plaintiffs must be allowed to develop their own
case. If Takeda is arguing that the timing of this motion warrants denial, that too must fail. As
stated by the Special Master: “In a litigation of this size and complexity, it should not be
surprising that some discovery issues are raised late in the day, after parties have reviewed the
discovery they have obtained and identified any gaps that need to be filled.” June 24 Report at
32. If Takeda is arguing something else, it would have been better to have made that more clear
in its objection.

Lastly, Takeda argues that should the Court rule that TCI and TVFU produce additional
30(b)(6) witnesses, that the Special Master erred with respect to the scope of the proposed
examination. Frankly, the Court is at a loss to completely understand Takeda’s argument in this
instance - an argument which appears to be asserted here for the first time. According to Takeda,
the Special Master recommends that the designated witnesses be required to testify as to any
facts, even those “uniquely known or in the possession of counsel, regardless of whether such
facts are memorialized in work product documents or reside in the mind of counsel,” June 24
Report at 39-40, thus, effectively requiring the witnesses to reveal the contents of confidential

communications Takeda had with outside counsel during privileged internal investigations of the




alleged vitamins conspiracy - information protected by the attorney client privilege. Rule 53 Obj.
at 5. Takeda contends that the Special Master awarded plaintiffs relief in a form that they did not

seek in their original motion if the Report is read to require the 30(b)(6) witnesses to be educated

with attorney-client privileged material. The Court does not read the Report as such, although it
seems clear that if Takeda did claim the attorney-client privilege, it would have a difficult time
overcoming what appears to be a broad subject matter waiver with respect to its submissions to
the Japanese Fair Trade Commission (“JFTC”), the European Commission (“EC”), and even the
U.S. Department of Justice.
The Special Master’s Report makes clear that:
This report does not consider the attorney-client privilege and its protection of
facts communicated by a client to an attorney. In opposing plaintiffs’ motion,
Takeda has relied exclusively on work product protection; it has not argued that it
has any conspiracy facts that are protected by the attorney-client privilege or that,
if there are such facts, any such privilege would remain viable despite the
submissions it made to the JETC and EC.
June 24 Report at 34, n.29 (emphasis added). Thus, fairly read, the Report did not address
whether the “educated” Takeda 30(b)(6) witnesses would be required to reveal information
protected by attorney-client privilege and, therefore, could not have recommended such as
Takeda never asserted the privilege. In doing so for the first time in its Rule 53, Takeda provides
scant explanation to the Court for its assertion, and, it appears that for the first time Takeda
indicates that additional attorney-client privileged material may exist. The Court will not pass on
the propriety of this assertion where it was not brought properly before the Special Master and

this Court. Takeda will be compelled “to produce 30(b)(6) witnesses who have been thoroughly

educated about the conspiracy with respect to any and all facts know, respectively, to TCI and




TVFU or their counsel, regardless of whether such facts. are memorialized in work product
protected documents or reside in the mind of counsel.” June 24 Report at 41.
Conclusion
For the foregoing reasons, the Court affirms and adopts the Special Master’s June 24,
2002 Report and Recommendations Respecting Plaintiffs’ Motion to Compel Takeda to Produce
Documents, Answer Interrogatories, and Produce Witnesses. As such, the Court grants in part
and denies in part the plaintiffs' motion to compel as defined in the June 24 Report. An order

will accompany this opinion.

November 28 , 2002

J&/ﬁ@

Thomas F. Hog}m
Chief Judge !




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE: VITAMINS ANTITRUST
LITIGATION

)
)
)
) Misc. No. 99-197 (TFH)
) MDL No. 1285
)
)
)

FILED
NOV 2 0 2002

THIS DOCUMENT APPLIES TO:
ALL ACTIONS

NANCY MAYER WHITTINGTON G
ORDER US. DISTRIGT COURT "o
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In accordance with the accompanying Memorandum Opinion, it is hereby

ORDERED that the Court affirms and adopts the Special Master’s June 24, 2002 Report
and Recommendations Respecting Plaintiffs” Motion to Compel Takeda to Produce Documents,
Answer Interrogatories, and Produce Witnesses; it is further hereby

ORDERED that Plaintiffs’ Motion to Compels is GRANTED IN PART and DENIED
IN PART in accordance with the Recommendations in the June 24, 2002 Report. Specifically, it
is hereby ORDERED that:

(1) Takeda Vitamin and Food U.S.A., Inc. (“TVFU”) shall produce documents
responsive to Document Requests Nos. 3 and 4 in the February 9, 2002, requests;

(2) Takeda Chemical Industries, Ltd. (“TCI”) shall respond to Interrogatory No. 6, with
the caveat the at it may treat certain groups of charts as single documents for purposes of
responding to the request;

(3) TCI shall respond to Interrogatory No.1 and that its response shall include, among

~ other things, any facts uniquely known to or in the possession of its counsel, regardless of
whether such facts are memorialized in work product protected documents or reside in
the mind of counsel; with the caveat that it may answer the interrogatory by consulting
any investigative materials it compiled, rather than examining its records and documents,
so long as it attests that any such investigation was intended to be thorough and was not



artificially limited with respect to the period of time investigated; and with the further
caveat that it need only describe meetings between persons it identified in response to
Interrogatory No. 5B in the June 21, 2001, approved requests and persons so identified by
its codefendants; and,

(4) TCI and TVFU shall produce 30(b)(6) witnesses who have been thoroughly educated
about the conspiracy with respect to any and all facts known, respectively, to TCI and
TVFU or their counsel, regardless of whether such facts are memorialized in work
product protected documents or reside in the mind of counsel.

SO ORDERED.

NovemberZL, 2002 z /f M o

Thomas F. Ho{a}l A
Chief Judge




